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SENATE BI LL 6097

Passed Legislature - 2005 Regul ar Sessi on
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Senators Prentice, Hewitt, Ei de, Delvin, Doumt and Schoesl er

Read first time 03/24/2005. Referred to Commttee on Ways & Means.

AN ACT Relating to increasing other tobacco products tax revenue
t hrough various neasures that include the establishment of a new tax
rate coupled wth enhanced enforcenent provisions; anending RCW
82.26.030, 82.26.010, 82.26.020, 82.26.060, 82.26.080, 82.26.070,
82. 26. 100, 82.26.110, and 82.24.550; adding new sections to chapter
82.26 RCW repealing RCW 82.26.025, 82.26.028, and 82.26.050;
prescribing penalties; providing an effective date; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWB82.26.030 and 2002 ¢ 325 s 4 are each anended to read
as follows:

It is the intent and purpose of this chapter to levy a tax on al
t obacco products sold, used, consuned, handled, or distributed wthin
this state and to collect the tax fromthe distributor as defined in
RCW 82.26.010. It is the further intent and purpose of this chapter to
i npose the tax once, and only once, on all tobacco products for sale in
this state, but nothing in this chapter shall be construed to exenpt
any person taxable under any other |aw or under any other tax inposed
under Title 82 RCW It is the further intent and purpose of this
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chapter that the distributor who first possesses the tobacco product in
this state shall be the distributor liable for the tax and that in nost
instances the tax wll be based on the actual price that the
distributor paid for the tobacco product, unless the distributor is
affiliated with the seller.

Sec. 2. RCWB82.26.010 and 2002 ¢ 325 s 1 are each anended to read
as follows:

((As—used—+nthis—-ehapter-)) The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Tobacco products" neans cigars, cheroots, stogies, periques,
granul ated, plug cut, crinp cut, ready rubbed, and other snoking
t obacco, snuff, snuff flour, cavendi sh, plug and tw st tobacco, fine-
cut and other chew ng tobaccos, shorts, refuse scraps, clippings,
cuttings and sweepings of tobacco, and other kinds and forns of
tobacco, prepared in such nmanner as to be suitable for chewi ng or
snoking in a pipe or otherwise, or both for chewi ng and snoking, but
shall not include cigarettes as defined in RCW82.24.010((%)) -

(2) "Manufacturer" neans a person who manufactures and sells
t obacco products((+)) .

(3) "Distributor” neans (a) any person engaged in the business of
selling tobacco products in this state who brings, or causes to be
brought, into this state from without the state any tobacco products
for sale, (b) any person who nakes, nmanufactures, ((e+)) fabricates, or
stores tobacco products in this state for sale in this state, (c) any
person engaged in the business of selling tobacco products without this
state who ships or transports tobacco products to retailers in this
state, to be sold by those retailers, (d) any person engaged in the
busi ness of selling tobacco products in this state who handles for sale
any tobacco products that are within this state but upon which tax has
not been inposed((:+)).

£5))) "Retailer" neans any person engaged in the business of
selling tobacco products to ultimte consunmers((+)).
((66))) (5)(a) "Sale" neans any transfer, exchange, or barter, in
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any nmanner or by any neans whatsoever, for a consideration, and
i ncl udes and neans all sal es made by any person.

((H)) (b) The term"sale"” includes a gift by a person engaged in
t he busi ness of selling tobacco products, for advertising, pronoting,
or as a neans of evading the provisions of this chapter((;—er—for—any
other—purpeses—what seever—

7 ol | | - I blished . : hi ol

: ] | I ' | ’ Lusi :
any di scount or other reduction;)).

((68))) (6) "Business" neans any trade, occupation, activity, or
enterprise engaged in for the purpose of selling or distributing
tobacco products in this state((+)) .

((69)) (7). "Place of business" neans any place where tobacco
products are sold or where tobacco products are manufactured, stored,
or kept for the purpose of sale ((er—eensunption)), including any
vessel, vehicle, airplane, train, or vending machine((:+)).

((£28))) (8) "Retail outlet" neans each place of business from
whi ch tobacco products are sold to consuners((+)).

((xH)) (9) "Departnent” nmeans the ((state)) departnent of
revenue((+)) .

((22))) (10)  "Person" means any i ndi vi dual recei ver,
adm ni strator, executor, assignee, trustee in bankruptcy, trust,
estate, firm copartnership, joint venture, club, conpany, joint stock
conpany, business trust, nunicipal corporation, the state and its
departnments and institutions, political subdivision of the state of

Washi ngton, corporation, I|imted liability conpany, association
society, ((er)) any group of individuals acting as a unit, whether
nmut ual , cooperative, fraternal, nonprofit, or otherw se. The term

excl udes any person inmmune from state taxation, including the United
States or its instrunentalities, and federally recogni zed Indian tribes
and enrolled tribal nenbers, conducting business wthin Indian
country((+)) —

((63y»)) (11) "Indian country" mnmeans the sane as defined in chapter
82. 24 RCW_

(12) "Actual price" neans the total anpunt of consideration for
whi ch tobacco products are sold, valued in noney, whether received in
noney or otherwise, including any charges by the seller necessary to
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conplete the sale such as charges for delivery, freight,
transportation, or handling.

(13) "Affiliated” neans related in any way by virtue of any formor
anobunt of commobn ownership, control, operation, or nmanagenent.

(14) "Board" neans the liquor control board.

(15) "Cigar" neans a roll for snoking that is of any size or shape
and that is made wholly or in part of tobacco, irrespective of whether
the tobacco is pure or flavored, adulterated or mxed with any other
ingredient, if the roll has a wapper nade wholly or in greater part of
tobacco. "CGigar" does not include a cigarette.

(16) "Cigarette"” has the sane neaning as in RCW82.24.010.

(17) "Manufacturer's representative" means a person hired by a
manuf acturer to sell or distribute the manufacturer's tobacco products,
and includes enpl oyees and independent contractors.

(18) (a) "Taxable sales price" neans:

(i) In the case of a taxpayer that is not affiliated with the
manuf acturer, distributor, or other person from whom the taxpayer
purchased tobacco products, the actual price for which the taxpayer
pur chased the tobacco products;

(ii) I'n the case of a taxpayer that purchases tobacco products from
an affiliated manufacturer, affiliated distributor, or other affiliated
person, and that sells those tobacco products to unaffiliated
distributors, unaffiliated retailers, or ultimte consuners, the actual
price for which that taxpayer sells those tobacco products to
unaffiliated distributors, unaffiliated retailers, or ultinmate
CONSUNers;

(iii) In the case of a taxpayer that sells tobacco products only to
affiliated distributors or affiliated retailers, the price, determ ned
as nearly as possible according to the actual price, that other
distributors sell simlar tobacco products of like quality and
character to unaffiliated distributors, unaffiliated retailers, or
ultinmate consuners;

(iv) In the case of a taxpayer that is a manufacturer selling
t obacco products directly to ultimte consuners, the actual price for
whi ch the taxpayer sells those tobacco products to ultinmate consuners;

(v) In the case of a taxpayer that has acquired tobacco products
under a sale as defined in subsection (5)(b) of this section, the
price, determned as nearly as possible according to the actual price,

SB 6097. SL p. 4
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that the taxpayer or other distributors sell the sanme tobacco products
or simlar tobacco products of |ike quality and character to
unaffiliated distributors, unaffiliated retailers, or ultinmate
consumners; or

(vi) I'n any case where (a)(i) through (v) of this subsection do not
apply, the price, determned as nearly as possible according to the
actual price, that the taxpayer or other distributors sell the sane
tobacco products or simlar tobacco products of like quality and
character to unaffiliated distributors, unaffiliated retailers, or
ultimate consuners.

(b) For purposes of (a)(i) and (ii) of this subsection only,
"person” includes both persons as defined in subsection (10) of this
section and any person inmmune fromstate taxation, including the United
States or its instrunentalities, and federally recognized Indian tribes
and enrolled tribal nenbers, conducting business within Indian country.

(c) The departnent nmay adopt rules regarding the determ nation of
taxabl e sales price under this subsection.

(19) "Taxpayer" nmeans a person liable for the tax inposed by this
chapter.

(20) "Unaffiliated distributor” neans a distributor that is not
affiliated with the manufacturer, distributor, or other person from
whom the distributor has purchased tobacco products.

(21) "Unaffiliated retailer” neans a retailer that is not
affiliated with the manufacturer, distributor, or other person from
whomthe retailer has purchased tobacco products.

Sec. 3. RCWB82.26.020 and 2002 ¢ 325 s 2 are each anended to read
as foll ows:
(1) There is levied and there shall be collected a tax upon the

sal e, ((use—eonsuption)) handling, or distribution of all tobacco
products in this state at the follow ng rate ((eft—terty—ftive percent—of
the whol esal e sal es price of such tobacco products)).

(a) Seventy-five percent of the taxable sales price of cigars, not
to exceed fifty cents per cigar; or

(b) Seventy-five percent of the taxable sales price of all tobacco
products that are not cigars.

(2) Taxes under this section shall be inposed at the tine the
distributor (a) brings, or causes to be brought, into this state from

p. 5 SB 6097. SL
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w t hout the state tobacco products for sale, (b) nmakes, manufactures,
((er)) fabricates, or stores tobacco products in this state for sale in

this state, (c) ships or transports tobacco products to retailers in
this state, to be sold by those retailers, or (d) handles for sale any
t obacco products that are within this state but upon which tax has not
been i nposed.
(3) ((An additional tax is inposed equal to seven percent
Ltinlied | I N I I . 1) _of thi L on

ereatedunder—ROW43-—72-900)) The noneys collected under this section
shal |l be deposited as foll ows:

(a) Thirty-seven percent in the general fund;

(b) Fifty percent in the health services account created under RCW
43. 72.900; and

(c) Thirteen percent in the water quality account under RCW
70.146.030 for the period beginning July 1, 2005, through June 30,
2021, and in the general fund for the period beginning July 1, 2021.

Sec. 4. RCW 82.26.060 and 1975 1st ex.s. ¢ 278 s 73 are each
anmended to read as foll ows:

(1) Every distributor shall keep at each ((regtstered)) place of
busi ness conplete and accurate records for that place of business,
including itemzed invoices, of tobacco products held, purchased,
manuf act ured, brought in or caused to be brought in from w thout the
state, or shipped or transported to retailers in this state, and of all
sales of tobacco products made((—execept—sales—to—the—ultinmate
conswrer) ) .

(2) These records shall show the nanes and addresses of purchasers,
the inventory of all tobacco products ((enhand—en—3duby—31—1959)), and
ot her pertinent papers and docunents relating to the purchase, sale, or
di sposition of tobacco products. Al invoices and other records
required by this section to be kept shall be preserved for a period of
five years fromthe date of the invoices or other docunents or the date
of the entries appearing in the records.

(W : | dictril L I I Lusivel
| Lo I II . . I e |
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(3) At any tinme during usual business hours the departnent, board,
or its duly authorized agents or enployees, may enter any place of
business of a distributor, without a search warrant, and inspect the
prem ses, the records required to be kept under this chapter, and the
t obacco products contained therein, to determ ne whether or not all the
provisions of this chapter are being fully conplied wth. If the
departnent, board, or any of its agents or enployees, are denied free
access or are hindered or interfered with in making such exam nati on,
the registration certificate issued under RCW 82.32.030 of the
distributor at such prem ses shall be subject to revocation, and any
licenses issued under this chapter or chapter 82.24 RCWare subject to
suspensi on or revocation, by the departnent.

Sec. 5. RCW 82.26.080 and 1975 1st ex.s. ¢ 278 s 74 are each
anmended to read as foll ows:

(1) Every retailer ((and—subjebber)) shall procure item zed
i nvoi ces of all tobacco products purchased. The invoices shall show
the seller's nane and address ((ef—the—seHer—and)), the date of
purchase, and all prices and discounts.

(2) The retailer ((anrd—subjebber)) shall ((preserve—ategiblecopy
of—each-—sueh—+nvetee)) keep at each retail outlet copies of conplete,
accurate, and leqgible invoices for that retail outlet or place of
business. Al invoices required to be kept under this section shall be
preserved for five years fromthe date of purchase. ((+nvetrees——shatt

I | able ) ) : I I :

of business.))

(3) At any tine during usual business hours the departnent, board,
or its duly authorized agents or enployees may enter any retail outl et
without a search warrant, and inspect the premises for invoices

p. 7 SB 6097. SL
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required to be kept under this section and the tobacco products
contained in the retail outlet, to determ ne whether or not all the
provisions of this chapter are being fully conplied wth. If the
departnent, board, or any of its agents or enployees, are denied free
access or are hindered or interfered with in nmaking the inspection, the
registration certificate i ssued under RCW 82.32.030 of the retailer at
the premses is subject to revocation, and any licenses issued under
this chapter or chapter 82.24 RCW are subject to suspension or
revocation by the departnent.

NEW SECTI ON. Sec. 6. (1) For the purposes of obtaining
information concerning any matter relating to the admnistration or
enforcenent of this chapter, the departnent, the board, or any of its
agents, may inspect the books, docunents, or records of any person
transporting tobacco products for sale to any person or entity in the
state, and books, docunents, or records containing any information
relating to the transportation or possession of tobacco products for
sale in the possession of a specific common carrier as defined in RCW
81.80.010 doing business in this state.

(2) If a person neglects or refuses to produce and submt for
i nspection any book, record, or docunent as required by this section
when requested to do so by the departnent, the board, or its agent,
then the departnent or the board may seek an order in superior court
conpel l'i ng production of the books, records, or docunents.

Sec. 7. RCWB82.26.070 and 1961 c¢ 15 s 82.26.070 are each anended
to read as foll ows:

Every person required to be licensed under this chapter who sells
tobacco products to persons other than the ultimte consuner shall
render with each sale item zed invoices show ng the seller's nane and
address, the purchaser's nane and address, the date of sale, and al
prices ((and—disecounts)). ((He)) The person shall preserve |egible
copies of all such invoices for five years fromthe date of sale.

Sec. 8. RCWB82.26.100 and 1983 ¢ 3 s 218 are each anended to read
as foll ows:
Every ((éist+buter)) taxpayer shall report and nmake returns as

SB 6097. SL p. 8
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provided i n RCW 82. 32. 045. ( ( Bvery—regtstered—distributor—outstde—of
Hi-s—state—sha-H—ntHkermnner—report—and—ake returns—) )

Sec. 9. RCW 82.26.110 and 1975 1st ex.s. ¢ 278 s 76 are each
anmended to read as foll ows:

(1) Wiere tobacco products upon which the tax inposed by this
chapter has been reported and paid, are shipped or transported outside
this state by the distributor to ((retaters—wthout—the—state)) a
person engaged in the business of selling tobacco products, to be sold
by ((these—+etatters)) that person, or are returned to the manufacturer
by the distributor or destroyed by the distributor, credit of such tax
may be made to the distributor in accordance with ((+egwlatiens)) rules
prescribed by the departnent ((ef—+evenue)).

(2) Credit allowed under this section shall be determ ned based on
the tax rate in effect for the period for which the tax inposed by this
chapter, for which a credit is sought, was paid.

NEW SECTION. Sec. 10. (1) No person other than (a) a licensed
distributor in the distributor's own vehicle, a manufacturer's
representative authorized to sell or distribute tobacco products in
this state under section 14 of this act, or a licensed retailer in the
retailer's own vehicle, or (b) a person who has given notice to the
board i n advance of the commencenent of transportation shall transport
or cause to be transported in this state tobacco products for sale.

(2) When transporting tobacco products for sale, the person shal
have in his or her actual possession, or cause to have in the actua
possessi on of those persons transporting such tobacco products on his
or her behal f, invoices or delivery tickets for the tobacco products,
whi ch shall show the true nanme and address of the consignor or seller,
the true nanme and address of the consignee or purchaser, and the
quantity and brands of the tobacco products being transported.

(3) In any case where the departnent or the board, or any peace
officer of the state, has know edge or reasonable grounds to believe
that any vehicle is transporting tobacco products in violation of this
section, the departnent, the board, or peace officer, is authorized to
stop the vehicle and to inspect it for contraband tobacco products.

p. 9 SB 6097. SL
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NEW SECTION. Sec. 11. (1) The licenses issuable by the departnent
under this chapter are as foll ows:

(a) Adistributor's license; and

(b) Aretailer's license.

(2) Application for the licenses shall be made through the master
| icense system under chapter 19.02 RCW The departnent nmay adopt rul es
regarding the regulation of the licenses. The departnent nmay refuse to
i ssue any |license under this chapter if the departnent has reasonabl e
cause to believe that the applicant has willfully w thheld information
requested for the purpose of determining the eligibility of the
applicant to receive a license, or if the departnent has reasonable
cause to believe that information submtted in the application is fal se
or msleading or is not nade in good faith. In addition, for the
pur pose of review ng an application for a distributor's license and for

considering the denial, suspension, or revocation of any such |icense,

the departnment may consider crimnal convictions of the applicant

related to the selling of tobacco products within the previous five
years in any state, tribal, or federal jurisdiction in the United
States, its territories, or possessions, and the provisions of RCW
9.95.240 and chapter 9.96A RCW shall not apply to such cases. The
departnment may, in its discretion, issue or refuse to issue the
distributor's license, subject to the provisions of section 18 of this
act .

(3) No person may qualify for a distributor's license under this
section without first undergoing a crimnal background check. The
background check shall be perfornmed by the board and nust di scl ose any
crimnal convictions related to the selling of tobacco products within
the previous five years in any state, tribal, or federal jurisdiction
in the United States, its territories, or possessions. If the
applicant or licensee also has a license issued under chapter 66.24 or
82.24 RCW the background check done under the authority of chapter
66.24 or 82.24 RCWsatisfies the requirenents of this section.

(4) Each license issued under this chapter shall expire on the
master |icense expiration date. The license shall be continued
annually if the licensee has paid the required fee and conplied with
all the provisions of this chapter and the rules of the departnent
adopt ed pursuant to this chapter.

SB 6097. SL p. 10



A W DN P

©O© 00 N O O

10
11
12
13
14
15

16
17
18
19
20
21
22
23
24

25
26
27
28
29
30
31
32
33
34

(5 Each Ilicense and any other evidence of |icense as the
departnment requires shall be exhibited in the place of business for
which it is issued and in the manner required for the display of a
master |icense.

NEW SECTION. Sec. 12. (1) A fee of six hundred fifty dollars
shall acconpany each distributor's Ilicense application or |icense
renewal application. If a distributor sells or intends to sell tobacco
products at two or nore places of business, whether established or
tenporary, a separate license with a |license fee of one hundred fifteen
dol l ars shall be required for each additional place of business.

(2) The fees inposed under subsection (1) of this section do not
apply to any person applying for a distributor's license or for renewal
of a distributor's license if the person has a valid wholesaler's
i cense under RCW 82.24.510 for the place of business associated with
the distributor's license application or |icense renewal application.

NEW SECTION. Sec. 13. (1) A fee of ninety-three dollars shall
acconpany each retailer's license application or license renewal
application. A separate license is required for each separate | ocation
at which the retail er operates.

(2) The fee inposed under subsection (1) of this section does not
apply to any person applying for a retailer's license or for renewal of
aretailer's license if the person has a valid retailer's |icense under
RCW 82. 24. 510 for the place of business associated with the retailer's
Iicense application or renewal application.

NEW SECTION. Sec. 14. A manufacturer that has manufacturer's
representatives who sell or distribute the manufacturer's tobacco
products in this state nust provide the departnment a |ist of the nanes
and addresses of all such representatives and nust ensure that the |ist
provided to the departnent 1is kept current. A manufacturer's
representative is not authorized to distribute or sell tobacco products
in this state unless the manufacturer that hired the representative has
a valid distributor's license under this chapter and that manufacturer
provides the departnment a current list of all of its manufacturer's
representatives as required by this section. A manufacturer's

p. 11 SB 6097. SL
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representative nust carry a copy of the distributor's |icense of the
manuf acturer that hired the representative at all tines when selling or
di stributing the manufacturer's tobacco products.

NEW SECTION. Sec. 15. The departnment shall conpile and maintain
a current record of the names of all distributors and retailers
licensed under this chapter and the status of their |icense or
| i censes. The information nust be updated on a nonthly basis and
published on the departnent's official internet web site. Thi s
information is not subject to the confidentiality provisions of RCW
82.32.330 and shall be disclosed to manufacturers, distributors,
retailers, and the general public upon request.

NEW SECTION. Sec. 16. (1)(a) No person nay engage in or conduct
busi ness as a distributor or retailer in this state after Septenber 30,
2005, without a valid license issued by the departnent under this
chapter. Any person who sells tobacco products to persons other than
ultimate consuners or who neets the definition of distributor under RCW
82.26.010(3)(d) nust obtain a distributor's |license under this chapter.
Any person who sells tobacco products to ultinmate consuners nust obtain
a retailer's license under this chapter.

(b) A violation of this subsection (1) is punishable as a class C
felony according to chapter 9A 20 RCW

(2)(a) No person engaged in or conducting business as a distributor
or retailer in this state may:

(i) Refuse to allow the departnent or the board, on demand, to make
a full inspection of any place of business where any of the tobacco
products taxed under this chapter are sold, stored, or handled, or
ot herwi se hinder or prevent such inspection;

(1i) Make, use, or present or exhibit to the departnent or the
board any invoice for any of the tobacco products taxed under this
chapter that bears an untrue date or falsely states the nature or
quantity of the goods invoiced; or

(ti1) Fail to produce on demand of the departnent or the board al
i nvoices of all the tobacco products taxed under this chapter within
five years prior to such demand unless the person can show by
satisfactory proof that the nonproduction of the invoices was due to
causes beyond the person's control.

SB 6097. SL p. 12



© 00 N O Ol WDN P

N PR R R R R R R R
O © 0o ~NO O W DN -, O

21
22
23
24
25
26
27
28
29
30
31
32
33
34

35

(b) No person, other than a licensed distributor or retailer, my
transport tobacco products for sale in this state for which the taxes
i nposed under this chapter have not been paid unless:

(i) Notice of the transportation has been given as required under
section 10 of this act;

(ii) The person transporting the tobacco products actually
possesses invoices or delivery tickets showng the true nane and
address of the consignor or seller, the true nanme and address of the
consi gnee or purchaser, and the quantity and brands of tobacco products
bei ng transported; and

(ti1) The tobacco products are consigned to or purchased by a
person in this state who is licensed under this chapter.

(c) Aviolation of this subsection (2) is a gross m sdeneanor.

(3) Any person licensed under this chapter as a distributor, and
any person |licensed under this chapter as a retailer, shall not operate
in any other capacity unless the additional appropriate license is
first secured. A violation of this subsection (3) is a m sdeneanor.

(4) The penalties provided in this section are in addition to any
other penalties provided by law for violating the provisions of this
chapter or the rul es adopted under this chapter.

NEW SECTION. Sec. 17. (1) A retailer that obtains tobacco
products froman unlicensed distributor or any other person that is not
i censed under this chapter nust be licensed both as a retailer and a
di stributor under this chapter and is liable for the tax inposed under
RCW 82. 26. 020 with respect to the tobacco products acquired from the
unlicensed person that are held for sale, handling, or distribution in
this state. For the purposes of this subsection, "person" includes
both persons defined in RCW 82.26.010(10) and any person imune from
state taxation, such as the United States or its instrunentalities, and
federally recognized Indian tribes and enrolled tribal nenbers,
conducting business wthin Indian country.

(2) Every distributor |icensed under this chapter shall sel
tobacco products to retailers located in Wshington only if the
retailer has a current retailer's license under this chapter.

NEW SECTION. Sec. 18. (1) The board shall enforce this chapter.
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The board may adopt, amend, and repeal rules necessary to enforce this
chapter.

(2) The departnent may adopt, anmend, and repeal rules necessary to
adm ni ster this chapter. The departnent has full power and authority
to revoke or suspend the distributor's or retailer's |license of any
distributor or retailer of tobacco products in the state upon
sufficient cause showing a violation of this chapter or wupon the
failure of the licensee to conply with any of the rules adopted under
it.

(3) Alicense shall not be suspended or revoked except upon notice
to the licensee and after a hearing as prescribed by the departnent.
The departnent, upon finding that the licensee has failed to conply
with any provision of this chapter or of any rule adopted under it,
shall, in the case of the first offense, suspend the I|icense or
licenses of the Ilicensee for a period of not Iless than thirty
consecutive business days, and in the case of a second or further
of fense, suspend the license or licenses for a period of not |ess than
ni nety consecutive business days but not nore than twelve nonths, and
in the event the departnent finds the |icensee has been guilty of
willful and persistent violations, it may revoke the license or
i censes.

(4) Any licenses issued under chapter 82.24 RCWto a person whose
license or licenses have been suspended or revoked under this section
shall al so be suspended or revoked during the period of suspension or
revocation under this section.

(5) Any person whose license or licenses have been revoked under
this section may apply to the departnment at the expiration of one year

for a reinstatenent of the l|icense or |icenses. The |icense or
licenses may be reinstated by the departnent if it appears to the
sati sfaction of the departnent that the |licensee will conply wth the

provi sions of this chapter and the rul es adopted under it.

(6) A person whose |icense has been suspended or revoked shall not
sell tobacco products or cigarettes or permt tobacco products or
cigarettes to be sold during the period of suspension or revocation on
the prem ses occupi ed by the person or upon other prem ses controlled
by the person or others or in any other manner or form

(7) Any determ nation and order by the departnment, and any order of
suspensi on or revocation by the departnent of the |icense or |icenses,

SB 6097. SL p. 14
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or refusal to reinstate a license or licenses after revocation is
revi ewabl e by an appeal to the superior court of Thurston county. The
superior court shall review the order or ruling of the departnent and
may hear the matter de novo, having due regard to the provisions of
this chapter and the duties inposed upon the departnent and the board.

Sec. 19. RCW82.24.550 and 1997 ¢ 420 s 8 are each anended to read
as follows:

(1) The board shall enforce the provisions of this chapter. The
board may adopt, anmend, and repeal rules necessary to enforce the
provi sions of this chapter.

(2) The departnment ((et—+evende)) may adopt, anend, and repeal
rules necessary to admnister the provisions of this chapter. The
departnent ((ef—+evende)) has full power and authority to revoke or
suspend the license or permt of any wholesale or retail cigarette
dealer in the state upon sufficient cause appearing of the violation of
this chapter or upon the failure of such Iicensee to conply with any of
the provisions of this chapter.

(3) Alicense shall not be suspended or revoked except upon notice
to the licensee and after a hearing as prescribed by the departnment
((ef—revendye)). The departnent ((ef—+evenue)), upon ((&)) finding ((by
sawe)) that the licensee has failed to conply with any provision of
this chapter or any rule ((prorulgatedthereunder)) adopted under this
chapter, shall, in the case of the first ((effender)) offense, suspend
the Iicense or licenses of the licensee for a period of not |ess than
thirty consecutive business days, and, in the case of a second or
((ptoral—otfender)) further offense, shall suspend the |icense or
licenses for a period of not |ess than ninety consecutive business days
nor nore than twelve nonths, and, in the event the departnent ((ef
revenue)) finds the ((effender)) licensee has been guilty of wllfu
and persistent violations, it may revoke the |license or |icenses.

(4) Any licenses issued under chapter 82.26 RCWto a person whose
license or licenses have been suspended or revoked under this section
shall also be suspended or revoked during the period of suspension or
revocation under this section.

(5) Any person whose license or |icenses have been ((se)) revoked
under this section may apply to the departnent ((et—+revenue)) at the
expiration of one year for a reinstatenent of the |license or |icenses.
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The license or licenses may be reinstated by the departnent ((ef
revende)) if it appears to the satisfaction of the departnent ((ef

revende)) that the licensee will conply with the provisions of this
chapter and the rul es ((prormgated—thereunder)) adopted under this
chapter.

((65))) (B) A person whose |icense has been suspended or revoked
shall not sell cigarettes or tobacco products or permt cigarettes or
t obacco products to be sold during the period of such suspension or
revocation on the premses occupied by the person or upon other
prem ses controlled by the person or others or in any other manner or
f or m what ever.

((66))) (7)) Any determnation and order by the departnent ((ef
revenue)), and any order of suspension or revocation by the departnent
((ef—+revenue)) of the license or licenses, or refusal to reinstate a
license or licenses after revocation shall be reviewabl e by an appeal
to the superior court of Thurston county. The superior court shal
review the order or ruling of the departnent ((ef—+evenrue)) and nmay
hear the matter de novo, having due regard to the provisions of this
chapter and the duties inposed upon the departnent ((ef—+evenue)) and
t he board.

(8) For purposes of this section, "tobacco products" has the sane
nmeani ng as in RCW 82. 26. 010.

NEW SECTION. Sec. 20. (1) Any tobacco products in the possession
of a person selling tobacco products in this state acting as a
distributor or retailer and who is not l|icensed as required under
section 16 of this act, or a person who is selling tobacco products in
violation of section 18(6) of this act, may be seized w thout a warrant
by any agent of the departnment, agent of the board, or |aw enforcenent
officer of this state. Any tobacco products seized under this
subsection shall be deened forfeited.

(2) Any tobacco products in the possession of a person who is not
a licensed distributor or retailer and who transports tobacco products
for sale wthout having provided notice to the board required under
section 10 of this act, or without invoices or delivery tickets show ng
the true nane and address of the consignor or seller, the true nane and
address of the consignee or purchaser, and the quantity and brands of
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tobacco products being transported nay be seized and are subject to
forfeiture.

(3) Al conveyances, including aircraft, vehicles, or vessels that
are used, or intended for use to transport, or in any manner to
facilitate the transportation, for the purpose of sale or receipt of
t obacco products under subsection (2) of this section, may be seized
and are subject to forfeiture except:

(a) A conveyance used by any person as a commobn or contract carrier
having in actual possession invoices or delivery tickets show ng the
true nanme and address of the consignor or seller, the true nane of the
consignee or purchaser, and the quantity and brands of the tobacco
products transported, unless it appears that the owner or other person
in charge of the conveyance is a consenting party or privy to a
violation of this chapter;

(b) A conveyance subject to forfeiture under this section by reason
of any act or omssion of which the owner establishes to have been
commtted or omtted without his or her know edge or consent; or

(c) A conveyance encunbered by a bona fide security interest if the
secured party neither had know edge of nor consented to the act or
om ssi on.

(4) Property subject to forfeiture under subsections (2) and (3) of
this section may be seized by any agent of the departnent, the board,
or law enforcenent officer of this state upon process issued by any
superior court or district court having jurisdiction over the property.
Sei zure wi thout process may be nmade if:

(a) The seizure is incident to an arrest or a search warrant or an
i nspection under an adm nistrative inspection warrant; or

(b) The departnment, board, or |aw enforcenent officer has probable
cause to believe that the property was used or is intended to be used
in violation of this chapter and exigent circunstances exist making
procurenent of a search warrant inpracticable.

(5) This section shall not be construed to require the seizure of
tobacco products if the departnent's agent, board s agent, or |aw
enforcenent officer reasonably believes that the tobacco products are
possessed for personal consunption by the person in possession of the
t obacco products.

(6) Any tobacco products seized by a | aw enforcenent officer shal
be turned over to the board as soon as practicable.
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NEW SECTION. Sec. 21. (1) In all cases of seizure of any tobacco
products made subject to forfeiture under this chapter, the departnent
or board shall proceed as provided in RCW82. 24. 135.

(2) When tobacco products are forfeited under this chapter, the
departnent or board may:

(a) Retain the property for official use or upon application by any
| aw enforcenent agency of this state, another state, or the D strict of
Colunmbia, or of the United States for the exclusive use of enforcing
this chapter or the laws of any other state or the D strict of Colunbia
or of the United States; or

(b) Sell the tobacco products at public auction to the highest
bi dder after due advertisenent. Before delivering any of the goods to
the successful bidder, the departnent or board shall require the
purchaser to pay the proper anount of any tax due. The proceeds of the
sale shall be first applied to the paynent of all proper expenses of
any investigation leading to the seizure and of the proceedings for
forfeiture and sale, including expenses of seizure, maintenance of
cust ody, advertising, and court costs. The bal ance of the proceeds and
all noney shall be deposited in the general fund of the state. Proper
expenses of investigation include costs incurred by any | aw enforcenent
agency or any federal, state, or |ocal agency.

(3) The departnent or the board may return any property seized
under the provisions of this chapter when it is shown that there was no
intention to violate the provisions of this chapter. Wen any property
is returned under this section, the departnment or the board may return
the property to the parties fromwhomthey were seized if and when such
parties have paid the proper anmount of tax due under this chapter.

NEW SECTI ON. Sec. 22. \Wen the departnment or the board has good
reason to believe that any of the tobacco products taxed under this
chapter are being kept, sold, offered for sale, or given away in
violation of the provisions of this chapter, it may nmake affidavit of
facts describing the place or thing to be searched, before any judge of
any court in this state, and the judge shall issue a search warrant
directed to the sheriff, any deputy, police officer, or duly authorized
agent of the departnent or the board commanding himor her diligently
to search any building, roomin a building, place, or vehicle as nmay be
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designated in the affidavit and search warrant, and to seize the
t obacco products and hold themuntil disposed of by |aw

NEW SECTION. Sec. 23. The followng acts or parts of acts are
each repeal ed:

(1) RCW 82.26.025 (Additional tax inposed--Rate--Were deposited)
and 2002 ¢ 325 s 3, 1999 c 309 s 926, & 1986 ¢ 3 s 14;

(2) RCW 82.26.028 (Surtax inposed--Rate--Health services account)
and 2002 ¢ 2 s 4; and

(3) RCW82.26.050 (Certificate of registration required) and 1975
1st ex.s. ¢ 278 s 72 & 1961 c 15 s 82. 26. 050.

NEW SECTION. Sec. 24. Sections 6, 10 through 18, and 20 through
22 of this act are each added to chapter 82.26 RCW

NEW SECTION. Sec. 25. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
July 1, 2005.

Passed by the Senate April 15, 2005.

Passed by the House April 20, 2005.

Approved by the Governor April 23, 2005.

Filed in Ofice of Secretary of State April 23, 2005.
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